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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as con- 
trasted with quasi-legislative) character, and which, under the appli- 
cable statutes, can be made by the Secretary of Agriculture, or an 
officer authorized by law to act in his stead (the Under Secretary, 
the Assistant Secretary, or an officer appointed under the act of 
April 4, 1940 (5 U.S. C. 1940 ed. 516a-e) ), only after notice and hear- 
ing or opportunity for hearing have been given. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register or (for reasons 
of policy) decisions issued under one statute which expressly author- 
izes, but does not require the publication of the facts and circum- 
stances of a violation, unless the Secretary in his decision has 
specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Com- 
modity Exchange Act (7 U. S. C. 1940 ed. 1 et seg.), the Federal 
Seed Act (7 U. S. C. 1940 ed. 1551 et seg.), the Grain Standards 
Act (7 U. S. C. 1940 ed. 71 et seg.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 et seg.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration created by Executive Order No. 9069, February 23, 1942 (7 
F. R. 1409). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 AD 
472. It is unnecessary to cite the docket or decision number. Copies 
of monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, U. S. Government Printing Office, Washington, D. C. 
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AL WhEAvER & Company v. St. Louris NATIONAL StocKyArRDS COMPANY. P&S Doe. 
No. 1531. Decided March-6, 1943. 


Reasonable Stockyard Services. Where complainant placed cattle 
in respondent’s stockyard and while in its custody it failed to safeguard 
the livestock, the respondent was held liable for one head of cattle which 
was found to be missing. 


PRELIMINARY STATEMENT 


On November 27, 1942, Henry Weaver, doing business as Al Weaver 
& Company, the complainant, filed a complaint under the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), seeking repara- 
tion against St. Louis National Stockyards Company, the respondent, 
for one head of livestock lost at respondent’s stockyard. <A copy of 
the complaint was served on respondent by registered mail on Decem- 
ber 21, 1942, and it was allowed 20 days to answer. An answer was 


filed on January 16, 1943, but since this was not within the 20 days 
allowed by the rules of practice, the answer is not a proper part of 
the record, oral hearing is waived, and the allegations of the com- 
plaint are deemed admitted (9 CFR 202.41 (c) ; 6 F.R. 3144). 


FINDINGS OF FACT 


1. Complainant is an individual doing business as Al Weaver & 
Company at National Stock Yards, Illinois. 

2. Respondent is the operator of St. Louis National Stockyards, a 
posted stockyard at National Stock Yards, Illinois (9 CFR 204.1). 

3. On August 28, 1942, complainant bought 35 cattle, weighing 
23,000 pounds, at $11.85 per cwt., from John Clay & Company and 
placed them in pen 257-T in respondent’s stockyard, in respondent’s 
custody. When respondent removed the cattle on August 31, one head 
was missing, although complainant had not authorized anyone to 
remove any of the cattle. 

4. The average weight of the 35 cattle was approximately 660 
pounds, which, at $11.85 per cwt., amounts to $78.21 per head. 

5. Respondent failed to exercise reasonable care in keeping com- 
plainant’s livestock. 

6. The complaint was filed on November 27, 1942, within 90 days 
after the cause of action accrued. 
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CONCLUSIONS 





Respondent’s failure to exercise reasonable care of livestock in its 
custody constituted a violation of section 304 of the act, for which 
complainant should be awarded reparation for the loss resulting to 
him, with interest. 







ORDER 











Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $78.21, with interest thereon at 5% per 
annum from August 31, 1942, until paid. 






Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 







(A. D. 355) 
















In re F. & R. Pouttry Corporation. P&S Doc. No. 1520. Decided March 19, 1943. 


Financial Requirements. Where upon order of inquiry and notice 
it appeared at hearing that poultry dealer was unable to meet its financial 
obligations, filed an involuntary petition in bankruptcy which was with- 
drawn prior to the adjudication of this matter, and stipulated to maintain 
proper financial condition, it was ordered the proceedings should be 
dismissed. 












ORDER OF DISMISSAL 





On October 29, 1942, an order of inquiry and notice of hearing was 
issued, alleging, in substance, that the respondent was issued a license 
on January 30, 1941, to engage in the business of buying, selling, and 
handling live poultry upon a showing that its financial condition 
would enable it to fulfill the obligations which it would incur as a 
licensee under the act. It was further alleged that on September 
22, 1942, respondent’s free current assets available for payment of 
current obligations were less than its current obligations incurred in 
the ordinary course of business, and that such financial condition 
made it unable financially to discharge its obligations. Subsequently, 
the respondent filed an answer in which it was stated that on September 
16, 1942, an involuntary petition in bankruptcy was filed against it; 
that prior to adjudication of the matter, the petition was withdrawn ; 
that the proceedings were dismissed on October 8, 1942, pursuant to an 
order of the United States District Court for the Southern District 
of New York; and that prior to such dismissal the respondent paid all 
obligations due its creditors. Later, respondent submitted to the 
Department a certified statement of its financial condition, by which 
it appeared that, as of December 26, 1942, the respondent had met the 
financial standards required of licensees under the act. At an in- 
formal conference held in New York, on January 16, 1943, the minutes 

















. 
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of which are in the hearing clerk’s file, the respondent’s attorney 
stated for the record that if the Department would dismiss the pro- 
ceedings, the respondent would continue to maintain the financial 
condition required of live poultry licensees by the Department, and 
that if in the future it failed to do so, and that fact were disclosed 
by an official audit of respondent’s books and records, the Secretary 
would be authorized to revoke the license of respondent without 
holding a formal hearing. 
Consideration having been given to the foregoing, it is ordered 
that the proceedings be dismissed, effective 10 days after this date. 
Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 356) 
Sam Coir & Son v. JAMES J. Bercer, INc., P&S Doc. No. 1512. Decided March 
23, 1943. 


Dismissal. Where a prior default order was set aside and complain- 
ant was given an opportunity for oral hearing, but the latter finally re- 
quested to have his complaint withdrawn, it was ordered that the 
proceedings herein should be dismissed. 


ORDER OF DISMISSAL 


By an order entered on November 9, 1942 (1 AD 671), a prior de- 
fault order in this proceeding was set aside; because there was some 
question as to whether respondent was actually in default. The 
administrative authorities were given 20 days to file a report of in- 
vestigation showing whether respondent had answered the formal 
complaint within the time allowed. On January 26, 1943, the ex- 
aminer wrote the parties that such report had not been filed, and that, 
pursuant to the November order, respondent might answer within 20 
days. On February 11, respondent filed an answer and request for 
oral hearing. In a letter dated February 23, 1943, it is stated that 
complainant’s health will not permit him to travel to a hearing, and 
that he desires to withdraw his complaint. 

Therefore, the complaint herein is dismissed, effective 10 days after 
the date of this order. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


CONSENT DISMISSAL 
A. D. 357. In re Denver Union Stock Yard Company. P&S Doe. 
No. 450. March 3, 1943. 
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COCHRANE BROKERAGE COMPANY V. KANSAS CiTy Fruit Company. PACA Doc. No. 
4245. Decided March 3, 1943. 


Failure to Pay. Purchase and acceptance of shipment of potatoes and 
tomatoes by respondent and his failure to pay the agreed purchase price 
entitles the complainant to reparation for the total amount of such price. 


PRELIMINARY STATEMENT 


The complainant, L. H. Cochrane, doing business as Cochrane 
Brokerage Company of Kansas City, Missouri, on October 19, 1942, 
filed a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), alleging that the respondent, 
Arthur Harris, doing business as Kansas City Fruit Company, of 
Kansas City, Missouri, has failed to pay the purchase price of two 
carloads of potatoes and one carload of tomatoes that respondent 
bought and accepted in June 1942. 

Copies of the complaint and report of investigation were served 
upon respondent on November 10, 1942. A copy of the report of in- 
vestigation, was served upon complainant on November 9, 1942. 

Respondent, in November 1942, filed an answer admitting his liabil- 
ity to complainant but alleged that he was ill and unable to pay the 
amount due. Under section 47.25(d) of the rules of practice (7 CFR 
47.25(d) ; 6 F.R. 3508) this admission constituted a waiver of hearing. 


FINDINGS OF FACT 


1. The complainant, L. H. Cochrane, is an individual doing business 
as Cochrane Brokerage Company, at 108 East 5th Street, Kansas City, 
Missouri. He is the successor to Cochrane Brokerage Company, a cor- 
poration, formerly engaged in business at that address. On August 
7, 1942, the corporation was dissolved and its property was distrib- 
uted to complainant. 

2. The respondent, Arthur Harris, is an individual, now residing 
at Gashland, Missouri, who formerly was engaged in business as Kansas 
City Fruit Company, at 22 East 3rd Street, Kansas City, Missouri. At 
all times mentioned in the complaint, he was licensed under the act. 

8. On June 26, 1942, Cochrane Brokerage Company, the corporation, 
received at Kansas City, Missouri, a carload of potatoes shipped from 
Mansfield, Arkansas, in car MDT 20824, and sold the potatoes to 
respondent at $2.40 for 196 sacks and $1.15 for 104 sacks, or a total of 
$590. 

4, On June 29, 1942, Cochrane Brokerage Company, the corporation, 
received at Kansas City, Missouri, a carload of potatoes shipped from 
Hackett, Arkansas, in car ART 17489, and on June 30, 1942, sold the 
potatoes to respondent at $2.75 per sack for 340 sacks, or a total of 


$935. 
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5. On June 29, 1942, Cochrane Brokerage Company, the corporation, 
received at Kansas City, Missouri, a carload of tomatoes shipped from 
Avery, Texas, in car ART 17542, and on June 30, 1942, sold the tomatoes 
to respondent at 75 cents per lug for 750 lugs, or a total of $562.50. 

6. Respondent accepted the potatoes and tomatoes mentioned in 
Findings 3, 4, and 5, but has failed to pay any part of the total agreed 
purchase price of $2,087.50. 

7. Through an error in computing the price of the 104 sacks men- 
tioned in Finding 3, complainant mistakenly alleged the price of the 
first car as $601.50, and the total amount due as $2,099. 

8. Complainant is now the owner of the claims of Cochrane Broker- 
age Company, the corporation, relating to the potatoes and tomatoes 
here involved. 

9. The complaint herein was filed on October 19, 1942, within nine 
months after June 1942, when the alleged cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay complainant for the potatoes and to- 
matoes constitutes a violation of section 2(4) of the act, for which 
complainant should be awarded reparation for the amount of the pur- 
‘chase price, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant as reparation $2,087.50, with interest thereon at 5% per 
annum from June 30, 1942, until paid. 

The facts and circumstances, as herein stated, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 

THomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 359) 


East Coast Fruir CoMPANYy v, RICHLAND ProDUCE ComMPANY. PACA Doc. No. 
4243. Decided March 19, 1948. 
Failure to Pay. Purchase and acceptance of shipment of fresh fruit 
and vegetables by buyer and his failure to pay the balance of the purchase 
price entitles seller to reparation in amount which the Secretary finds 


buyer owes. 
PRELIMINARY STATEMENT 


The complainant, East Coast Fruit Company, of Jacksonville, Flor- 
ida, on October 13, 1942, filed a formal complaint under the Perishable 
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Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
alleging that the respondent, Richland Produce Company, of Colum- 
bia, South Carolina, had failed to pay in full for a shipment of fresh 
fruits and vegetables respondent bought in December 1941. 

Copies of the complaint and report of investigation were served 
upon respondent on November 2, 1942. Since no answer has been 
filed, oral hearing is waived and the allegations of the complaint are 
deemed admitted, in accordance with the rules of practice (7 CFR, 
1941 Supp., 47.25(c); 6 F.R. 3508). 


FINDINGS OF FACT 


1. The complainant, East Coast Fruit Company, is a partnership 
composed of Robert J. Gordon and I. Hecht, Jr., whose address is 
Jacksonville Produce Market, Beaver Street. Viaduct, Jacksonville, 
Florida. 

2. The respondent, Richland Produce Company, is a partnership 
composed of Charles Frangos and Roy Gunter, whose address is 1000 
Block Assembly Street, Columbia, South Carolina. At the time of 
the transaction involved herein, respondent was licensed under the 
act. 

3. On December 13, 1941, complainant sold respondent, for ship- 
ment from Jacksonville, Florida, to Columbia, South Carolina, a ship- 
ment of fresh fruits and vegetables for $303.75 f.o.b. Jacksonville. 

4. The produce was transported from Jacksonville to Columbia 
where it was accepted by respondent. 

5. On December 28, 1941, complainant received respondent’s check 
for $303.75 as payment for the produce, but the check was returned 
unpaid by the bank. 

6. On June 22, 1942, $27.95 then due from complainant to respond- 
ent in connection with another transaction was credited against the 
$303.75, but the balance of $275.80 remains unpaid. 

7. The informal complaint herein was filed on June 16, 1942, within 
nine months after December 1942, when the alleged cause of action 


accrued. ‘ 
CONCLUSIONS 


Respondent’s failure to pay complainant the balance due on the 
shipment of fresh fruits and vegetables constitutes a violation of sec- 
tion 2(4) of the act, for which complainant should be awarded repara- 
tion for the balance due, with interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $275.80, with interest thereon at 5 percent 
per annum from December 13, 1941, until paid. 
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The facts and circumstances, as herein stated, shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 360) 


Horvitz BrorHers v. H. Rorusrein & Sons, Inc. PACA Doc. No. 4174. Decided 
March 25, 1943. 

H. RorHsteEIn & Sons, INc., v. Horvitz BRorHFRs and ABE SCHEFMAN & SONS. 
PACA Doc. No. 4175. Decided March 25, 1943. 


Acceptance. Where buyer, acting through its agent, purchased from 
seller, without warranty, two carloads:of onions at an agreed price, 
less freight charges, and while on track the cars were examined and 
accepted by the buyer’s agent, reparation was awarded in favor of the 
seller in the amount of the unpaid portion of the purchase price. 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). It is alleged 
by complainant in Docket No. 4174 that H. Rothstein & Sons, Inc., 
acting through its agent, Abe Schefman & Sons, purchased from com- 
plainant, in interstate commerce, two carloads of “commercial grade 
vellow- onions” at the agreed price of $3.50 per sack, f.o.b. Chicago, 
Illinois, but failed to pay the agreed price of both carloads in full. 
Reparation is sought in the amount of the unpaid portion of the 
purchase price. 

H. Rothstein & Sons, Inc., claims that its agent had no authority 
to place an order for “commercial grade yellow onions” and, by coun- 
terclaim given separate docket No. 4175, asks to be awarded damages 
against complainant and Abe Schefman & Sons, based on an alleged 
shortage of onions in each of the two cars, and because the onions did 
not grade U.S. No. 1, were not sound, and were not in suitable shipping 
condition. Respondent claims damages against complainant and the 
broker represented as the difference between what the onions would 
have brought if they had conformed to specifications, and the amount 
actually realized from resale thereof. 

Abe Schefman & Sons filed a separate answer denying liability. 

The amount claimed as damages does not exceed $500 and evidence 
has been submitted in the form of verified statements of fact, as author- 
ized by section 6(c) of the act. 

A report of investigation was made by T. C. Curry, senior marketing 
specialist, and was served upon complainant and upon the respondent, 
H. Rothstein & Sons, Inc., on April 6, 1942. 
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Horvitz Brothers will hereafter be referred to by name or as com- 
plainant, H. Rothstein & Sons, Inc., either by name or as respondent, 
and Abe Schefman & Sons, by name or as broker. 

The record shows that prior to June 16, 1941, H. Rothstein & Sons, 
Inc., called Abe Schefman & Sons, concerning the purchase of onions. 
On June 16, Abe Schefman, of Abe Schefman & Sons, Inc., was in- 
structed to purchase two carloads of onions. The same day, the 
broker wired respondent that the onions in cars ART 20032 and ART 
23985, described as “MEDIUM TEXAS ONIONS BOTH $3.50 FOB 
CHICAGO,” were purchased. On the following day respondent 
wired the broker to “ADVISE BRAND SHIPPING DATES AND 
IF GRADE U.S. ONE...” The broker answered that the cars 
were shipped June 13, and were “NOT GRADED.” On June 19, 
respondent wired the broker that it was “DISAPPOINTED” in the 
onions which had arrived that day at Philadelphia, Pennsylvania, 
stating that they did not “CALL THESE U. S. ONE OR OUT- 
STANDING ONIONS,” and that inspection showed “DAMP AND 
SOME DECAY.” Respondent also stated: “IF THINK CAN DO 
ANYTHING HORVITZ GIVE US SOME CONSIDERATION ... 
OTHERWISE WILL HONOR DRAFTS JUST THE SAME BUT 
DO NOT THINK WE GETTING FAIR TREATMENT.” Re- 
spondent wrote the broker on June 20 that the onions had been un- 
loaded and that it was found that “car 23985 checks 10 bags short and 
20032 checks 14 short.... We would request that you contact 
Horvitz Bros., from whom you purchased these cars and see that we 
are reimbursed in the amount of $84.00 to cover these shortages.” 

The cars were loaded at Caddo Mills, Texas, on June 13, 1941. Bills 
of lading issued by the originating carrier show that each load con-. 
sisted of 510 bags. The cars arrived at Chicago, Illinois, on June 16. 
Arrival notices by the Wabash Railroad show that the cars were 
placed at the Chicago Produce Terminal at 12:30 p.m. on the day 
of arrival. The onions were sold to respondent on that date. In- 
voices issued by complainant for each car were endorsed by respond- 
ent’s buying agent with the statement that the contents of each car 
consisted of 510 sacks. Albert Horvitz, of complainant partnership, 
states that he looked at the onions in the cars at the time of sale, and 
that the loads “appeared to be intact.” An employee of H. Rothstein 
& Sons, Inc., states that on arrival of the cars at Philadelphia he 
“personally superintended the unloading and checked the contents” 
of the cars; that car ART 20032 contained 496 bags, and car ART 
23985 contained 489 bags; and that two bags in each car were “re- 
jected to the railroad.” The cars were unloaded by respondent on 
the team track of the delivering railroad carrier, but the carrier made 
no checkout as to the number of bags removed from either car. A 


j 
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carrier representative stated that it is not the practice at Philadelphia 
for the railroad to make a checkout of cars that are unloaded on team 
tracks. 

FINDINGS OF FACT 


1. Horvitz Brothers is a partnership doing business at 1421 South 
Aberdeen Street, Chicago, Illinois, and is composed of Albert, Philip, 
and Stanley Horvitz, as individual members of the partnership. 

2. H. Rothstein & Sons, Inc., is a corporation having its principal 
place of business at Philadelphia, Pennsylvania, and during all of the 
times and dates referred to in the complaint, was duly licensed in 
accordance with the licensing provisions of the Perishable Agricultural 
Commodities Act, 1930. 

3. Abe Schefman & Sons is a broker located at Chicago, Illinois, and 
acted as agent for the respondent, H. Rothstein & Sons, Inc. 

4. On June 16, 1941, respondent, acting through its buying agent, 
Abe Schefman & Sons, at Chicago, Illinois, purchased from complain- 
ant in interstate commerce two carloads of onions at the agreed price of 
$3.50 per sack, f.0.b. Chicago, less freight charges of $224.07 per car 
then accrued on the shipments. The onions had been loaded at Caddo 
Mills, Texas, on June 13, 1941, in cars initialed and numbered ART 
23985 and ART 20082, and consisted of 510 sacks in each car. The cars 
were on track at Chicago, Illinois, and were examined by respondent’s 
agent, Abe Schefman & Sons, Inc., who purchased and accepted them 
following such examination. 

5. Following respondent’s purchase of the two carloads of onions, 
complainant, on June 16, 1941, reconsigned the shipments from 
Chicago, Illinois, to Philadelphia, Pennsylvania. 

6. Respondent paid complainant for the onions contained in car ART 
23985 the agreed price, less $64.26, which respondent claims was the 
contract value of 21 bags of onions that were short. Respondent later 
paid complainant $1,518.08 on the purchase price of the onions con- 
tained in car ART 20032, leaving an unpaid balance of $42.85. There 
remains due and owing complainant from respondent a total unpaid 
balance on the two cars of $107.11. 

7. The counterclaim of H. Rothstein & Sons, Inc., was not filed 
with the Agricultural Marketing Service within 9 months from the 
date that the alleged cause of action accrued. 

8. Complainant filed an informal complaint with the Agricultural 
Marketing Service, now Food Distribution Administration, on No- 
vember 15, 1941, which filing was within the time allowed for the 
filing of complaints for reparation, and was followed by the filing 
of a formal complaint on March 25, 1942, which formal complaint 
was regularly served upon respondent. 
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CONCLUSIONS 









If there was a shortage at the time of unloading of the cars at 
Philadelphia, as claimed by respondent, the missing sacks must have 
been removed during the time that the cars were on track at Chicago, 
that being the only intermediate stop where the cars were opened for 
examination, The only proof of such shortage is that given by re- 
spondent, and, insofar as the record discloses, was not reported to 
the delivering railroad carrier at the time of unloading, so that the 
shortage could be checked or otherwise verified by the carrier. It is 
concluded, therefore, that respondent’s proof of shortage is not suffi- 









ciently corroborated. 
Since respondent’s counterclaim was not filed within 9 months from 
the date the cause of action, therein alleged, accrued, it must be 








dismissed. 

Reparation should be awarded complainant in the amount of the 
unpaid portion of the purchase price of the two carloads of onions, 
and the facts and circumstances, as set out herein, should be published. 








ORDER 









Ir Is Orverrp that the respondent, H. Rothstein & Sons, Inc., a cor- 
poration of Philadelphia, Pennsylvania, shall pay to the complainant, 
Horvitz Brothers, a partnership, of Chicago, Illinois, $107.11, as repa- 
ration, within 30 days after the date of this order, with interest thereon 
at 5 percent per annum from July 15, 1941, until paid. 

Ir Is Furruer Orverep that respondent’s counterclaim be, and it 









hereby is dismissed, 

Ir Is Furruer Orperep that the facts and circumstances, as set out 
herein, be published. 

Ir Is Furtuer Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except as to 
the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 










Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 











(A. D. 361) 


LALLY, BERTHELSON & WEtsH, INC., v. BEN B. KRASNow CoMPANY. PACA Doc. 

No. 4249. Decided March 30, 1943. 

Brokerage Fee. Where complainant sold, in accordance with instruc- 
tions, a carload of grapes which was accepted by the purchaser and the 
respondent failed to pay for the services rendered, reparation was 
awarded the complainant for the brokerage fee earned by him. 


PRELIMINARY STATEMENT 









On May 11, 1942, Lally, Berthelson & Welsh, Inc., the complainant, 
filed a formal complaint under the Perishable Agricultural Commodi- 
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ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking reparation 
against Ben B. Krasnow Company, the respondent, for the latter’s 
failure to pay a brokerage fee earned by the complainant in connec- 
tion with an interstate shipment of grapes. The report of investiga- 
tion was served on respondent in person by a representative of the 
Department on October 17, 1942, and the complaint and supplemental 
report of investigation were served on respondent by registered mail 
on December 20, 1942, but no answer has been filed. Therefore, in 
accordance with the applicable rules of practice (7 CFR, 1941 Sup., 
17.25(c)), oral hearing is waived and the allegations of the com- 
plaint are deemed admitted. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 204 Poydras 
Street, New Orleans, Louisiana. 

2. Respondent was an individual, doing business as Ben B. Krasnow 
Company, whose address was Parlier, California, and was licensed 
under the act at the time of the transaction here involved. 

3. On August 16, 1941, respondent employed complainant as his 
broker to negotiate the sale of one carload of California grapes. 

1, On August 16, 1941, complainant sold the carload of grapes to 
John Bonura & Son in accordance with the instructions from 
respondent. 

5. Respondent shipped the grapes from Parlier, California, to New 
Orleans, Louisiana, in car RD 35410, where it was accepted by the 
purchaser. 

6. Respondent has failed to pay for the services rendered by com- 
plainant and there is due complainant from respondent $25 as 
brokerage fees, no part of which has been paid. 

7. Complainant filed an informal complaint herein on November 
26, 1941, which was within nine months after August 1941, when the 
alleged cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay the brokerage fee earned by com- 
plainant constitutes a violation of section 2 of the act, for which 
complainant should be awarded reparation, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $25, with interest thereon at 5% per 
annum from August 16, 1941 until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to- 
service on the parties, this order shall become effective 20 days after 


its date. 
Tuomas J. FLAVIN 


Assistant to the Secretary of Agriculture 


(A. D. 362) 


MarsHAL.t ef al. v. Paut D. Jones, Inc. PACA Doc. No. 4195. Decided March 30,. 
1943. ~ 
Failure to Deliver. Where respondent failed to deliver, without 
reasonable cause, potatoes, in accordance with contract of purchase and 
sale, reparation was awarded complainants for the loss resulting to 
the corportion for which they were trustees. 


PRELIMINARY STATEMENT 


On February 12, 1942, a formal complaint was filed by C. E. Mar- 
shall, H. C. Marshall, and L. A. Walters, the complainants, seeking 
an award of reparation under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.) against Paul D. Jones, 
Inc. the respondent, for its failure to perform its contract to deliver 
4 carloads of potatoes. Copies of the complaint and report of in- 
vestigation were served on respondent on June 12, 1942, and it was 
given 20 days to answer. On June 27, complainant filed an amend- 
ment to one paragraph of the complaint. A copy of the amendment 
was served on respondent on July 21, and respondent was given 20: 
days to answer it. Respondent asked that a clearer copy of the 
amendment be sent, and that its time to answer be extended to 20 days. 
after receipt of the clearer copy. Another copy of the amendment 
was mailed to respondent on August 4. On August 27, respondent 
filed the following telegram: 

“RELATIVE PACA 4195 WE HAVE NO FURTHER EVI- 
DENCE TO SUBMIT AT THIS TIME WE DENY EACH AND 
EVERY ALLEGATION OF COMPLAINANT WE RENEW 
OUR OFFER HUNDRED DOLLARS USO DONATION NUI- 
SANCE VALUE COMPLETE SETTLEMENT” 

Respondent’s failure to answer the complaint within 20 days might 
be considered a waiver of hearing and admission of the facts alleged, 
under the rules of practice (7 CFR, 1941 Sup., 47.25(c)). However, 
since respondent’s telegram may have been filed within 20 days after 
it received a clear copy of the amendment to the complaint, and since, 
because of matters mentioned below, the record is substantially the 
same whether or not respondent is regarded as in default as to answer- 
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ing, it need not be decided whether the telegram constitutes a duly 
filed answer to the entire complaint. 

As the amount in controversy is under $500, no oral hearing was 
held and the shortened procedure was used, as set out in the rules of 
practice (7 CFR, 1941 Sup., 47.37). Instead of filing an opening 
statement, complainant chose to rely upon the complaint and exhibits. 
Respondent did not file an answering statement. Therefore, in ac- 
cordance with the shortened procedure provisions, the record consists 
of the complaint. as amended, with its attachments, the report of 
investigation, the quoted telegram, and such items as show filing and 
service. 

FINDINGS OF FACT 

1. Complainants are trustees duly appointed to collect claims due to 
O. C. Evans Company. a corporation which was dissolved on Decem- 
ber 12, 1940. 

2. Respondent is a corporation whose address is Hollandale, Min- 
nesota, and during the times mentioned in the complaint was licensed 
under the act. 

3. On March 9, 1940, O. C. Evans Company purchased from respond- 
ent two carloads of 85% grade U.S. No. 1 potatoes, for shipment from 
Minnesota to Kansas City, Missouri, at $1 per sack delivered. 

4. On March 11, 1940, O. C. Evans Company purchased two more 
carloads of similar potatoes from respondent on the same terms. 

5. Under its contracts of sale, respondent shipped four carloads of 
potatoes, containing 360 sacks each, from Minnesota to Kansas City in 
cars URT 81305, NRC 5794, URT 93029, and PFE 38854. The potatoes 
in the first three cars grade 85% U.S. No. 2, and those in the last car 
graded 83% U.S. No. 1. 

6. O. C. Evans Company sold the first two carloads to Fadler Pro- 
duce Company, and diverted them to Springfield, Missouri, and Pitts- 
burg, Kansas. Because the potatoes were not 85% U.S. No. 1, O. C. 
Evans Company had to make allowances of $45 on one carload and $27 
on the other, and incurred expenses of $10 in connection therewith, 
making a total of $82 it was damaged by the failure of the potatoes to 
meet contract grade. 

7. O. C. Evans Company sold the potatoes in the third car to Whit- 
aker Brothers at $1.10 per sack, but because the potatoes were not 85% 
U.S. No. 1, as called for in its contract with respondent, it had to cancel 
the sale to Whitaker Brothers, thereby losing its profit of $36. 

8. The fourth carload of potatoes, the only one of the four which 
met the quality called for by respondent’s contract, arrived in Kansas 
City on March 13, 1940, but respondent diverted it from O. C. Evans 
Company. The market value of the potatoes in this car was $1.10 per 
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sack, or a total of $36 more than O. C. Evans Company had agreed to 
pay for them. 

9. O. C. Evans Company was damaged a total of $154 by respondent’s 
failure to deliver the potatoes called for by its contracts. 

10. Complainant filed an informal complaint on April 29, 1940, 
within nine months after the cause of action accrued. 










CONCLUSIONS 





Respondent’s failure to deliver such potatoes as were called for by 
its contracts was without reasonable cause and in violation of section 
2 of the act. Therefore, reparation should be awarded complainants 
for the loss resulting to the corporation for which they are trustees, 
with interest, and the facts should be published. 










ORDER 





Within 30 days after the date of this order, respondent shall pay 
complainants, as trustees of O. C. Evans Company, $154 as reparation, 
with interest thereon at 5% per annum from March 15, 1940, until paid. 
The facts and circumstances, as set out herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
serve on the parties, this order shall become effective 20 days after its 


date. 










Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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